WSDOT Bird Protection Protocols and Standards for
Migratory Bird Treaty Act and
Bald and Golden Eagle Protection Act Compliance

The Migratory Bird Treaty Act (MBTA) protects all migratory avian species with the exception of
European starlings, non-native pigeons, Eurasian collared dove and house sparrows. Under this law, it is
illegal to "pursue, hunt, take, capture (or) kill" migratory birds. The USFWS implements and enforces the
MBTA. Similarly, Washington State has a law that makes it illegal to take protected birds (WAC 220-
450-030). These laws are of particular concern when birds nest on bridges, buildings, signs, illumination,
and ferry dock structures. For WSDOT this means that eggs and nestlings of protected species that use
our structures cannot be injured by project activities or removed without a permit. This also applies to
nearby nests that could be abandoned because of activities that may keep adults off a nest, thereby
affecting egg and nestling survival.

The Bald and Golden Eagle Protection Act (Eagle Act) makes it illegal to take (kill, wound, pursue,
shoot, shoot at, poison, capture, trap, collect, molest, or disturb) bald or golden eagles. Disturb is defined
in the Eagle Act as "to agitate or bother a bald or golden eagle to a degree that caused, or is likely to
cause, based on the best scientific information available,

e Injury to an eagle.

e A decrease in its productivity, by substantially interfering with normal breeding, feeding, or
sheltering behavior.

e Nest abandonment, by substantially interfering with normal breeding, feeding or sheltering
behavior."

If your project can't comply with the Eagle Act (for example, your project won't be able to meet the
distance or timing restrictions to comply with the management guidelines), you may need a permit.
Contact the ESO Fish and Wildlife Program if you think you need a permit. In general, routine activities
such as maintenance of existing facilities would not need to be permitted unless the activity resulted in a
significantly different use intensity and would increase the likelihood eagles will be disturbed.

To ensure compliance with the MBTA and the Eagle Act, a WSDOT biologist first conducts an
assessment to determine the risk of birds nesting on a structure or otherwise close to proposed activities.
If there is a moderate to high risk of birds nesting on a structure or otherwise close to proposed activities,
a Bird Protection Plan should be prepared and implemented by a WSDOT biologist (design-bid-build) or
the Contractor (design-build). These steps are described below.

Step 1: MBTA and EAGLE ACT ASSESSMENT

WSDOT biologists should follow this guidance to conduct a project specific MBTA and Eagle Act
assessment:

1. Conduct GIS and desktop review of the project location
e Check PHS database. Any historical records?
e Contact the ESO Fish and Wildlife Program to determine if there are any WSDOT records of
bird use of a structure.
o Ifthe historical record is for a territorial species or breeding colony, chances are it is still in
use.
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e Look for structures or habitats (concrete bridge with mudflat or muddy shoreline, lake with
fish, large river, stand of mature trees, unvegetated or sparsely vegetated ground, gravel lots,
equipment) that would attract a bird.

Conduct a site visit in the fall or winter as it will be easier to detect nest structures.

e If you observe a nest and the tree lacks leaves due to it being fall/winter, try to envision the
tree with leaves. Will the nest still be visible?

e If'there is a possible raptor nest, how far is it from proposed project activities?

e Look for nest structures under bridges or near the entrance of large culverts.

Consider proposed project activities that may impact nesting birds, such as clearing, grading,
equipment and material storage, construction of temporary structures (work platforms), and
painting or washing of structures.

Determine the risk of birds nesting on the structure or project site during the project, or eagles
nesting in the project area as Low, Moderate or High (see criteria below). Consider construction
activities that may attract nesting birds, including but not limited to clearing, grading, equipment
and material storage, construction of temporary structures (work platforms),

Write a project-specific bird memo documenting the results of the desktop, site investigations,
and risk level. If your project has moderate to high risk, a Bird Protection Plan shall be prepared.

Low Risk:
1. No historical record in the GIS database and ESO Fish and Wildlife Program records.
2. No adequate structures to support a bird nest.
3. No habitats or structures that would attract a bird to the area to nest.
4. No evidence of previous nesting activity.
5. Suitable nesting habitat has little to no chance of being affected by construction activities.

Requirements:

1. Follow up site visit recommended but not required.

2. Ifapplicable, coordinate with ESO Fish and Wildlife Program to fill out the WSDOT

bald eagle database.

Complete and save a Low-Risk bird memo to the project folder.

4. For projects assessed as low risk, WSDOT will provide training materials to project
staff prior to construction. Training material will include, but is not limited to, an
overview of the MBTA protections, Eagle Act, how to identify nesting activity, what
to do if an active nest is discovered, and notification protocols. A training log of
project staff that have received WSDOT-provided training must be maintained and
kept onsite with the Project-specific Bird Memo. The Contractor must immediately
notify the Engineer when new project staff are hired to request additional MBTA
training.

5. Inthe event an active nest is found, the Contractor must immediately stop all
associated Work within 25 feet and notify the Engineer. A WSDOT biologist will
assess and address the situation. Active nest removal shall not proceed prior to
approval from the Engineer.
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Moderate Risk:

1. Historical record in the database but nesting activity has not been observed in several
years.

2. There is a structure to support a bird nest. No nests (old or recent) were observed during
the site visit.

3. Suitable nesting habitats near the project sites may be affected by project actions.

Requirements:

1. Use Protocols and Standards to develop a Bird Protection Plan (Step 2).

2. [If applicable, coordinate with ESO Fish and Wildlife Program to fill out the WSDOT
bald eagle database and/or apply for a bald eagle disturbance permit.

3. Complete and save a Moderate-Risk bird memo to the project folder. Conduct at least
one or more site visits before construction season or early spring to see if any birds
have returned.

4. Coordinate with Design. Would preventative actions be possible to deter birds from
returning to the structure?

High Risk:

1. Recent records in PHS or from WSDOT staff that birds are nesting on the structure or
have been seen during the breeding season, or if ESO Fish and Wildlife Program records
indicate past use.

2. There is a structure to support a bird nest.

3. Suitable nesting habitats near the project sites may be affected by project actions. There
are old nests present.

Requirements:

1. Use Protocols and Standards to develop a Bird Protection plan (Step 2).

2. Ifapplicable, coordinate with ESO Fish and Wildlife Program to fill out the WSDOT
Bald Eagle database and/or apply for a bald eagle disturbance permit.

3. Complete and save a High-Risk bird memo to the project folder.

4. Conduct several site visits before construction season or early spring to see if any
birds have returned.

5. Coordinate with Design. Would preventative actions be possible to deter birds from
returning to the structure?

Step 2: DEVELOP BIRD PROTECTION PLAN

If the MBTA and Eagle Act assessment concludes there is a moderate to high risk for birds to nest on
structures or otherwise close to proposed activities, and to prevent Work-related schedule delays caused
by the presence of actively nesting birds, a qualified biologist shall prepare a project-specific Bird
Protection Plan in accordance with the guidance provided below. At the discretion of the Engineer, either
WSDOT staff or the Contractor shall prepare the Bird Protection Plan. Plans prepared by Contractor staff
will be submitted for WSDOT review and comment as a Type 2 Working Drawing.

The Bird Protection Plan will be prepared by a qualified biologist that:

At a minimum, has a bachelor’s degree in biology, zoology, natural resource management,
environmental science, or a related degree with a science emphasis, and



2. Has at least one year of experience identifying birds and bird nests in the region surrounding the
project area.

The Bird Protection Plan shall, at a minimum, identify:

e Potential Nesting Habitat
Birds may build nests on structures, natural features, or equipment in the work area from March
15 to September 15 of any year; however, active nests may occur outside of the nesting season as
well. The bald eagle nesting season is January 1 through August 31. The Plan will summarize
potential nesting habitat within the Project area and/or the presence of eagle nests within 660 feet
of the Project area.

e Methods for Nest Avoidance or Removal
An active nest is defined as having eggs or chicks present in or near the nest. The MBTA does not
protect active nests of the following non-native species: rock dove (pigeon), house sparrow
(English sparrow), starling, and Eurasian collared dove. Nests from these species can be removed
at any time. The Plan will include:
o Methods to avoid and minimize disturbance to active nests, such as timing restrictions
and visual screening structures.
o Methods, materials, and equipment used to remove nest starts, which are partial or
complete nests that don’t contain eggs or chicks.
o Exclusion methods to prevent birds from nesting on equipment or structures that would
be disturbed by Project construction.
o Raptor nests (even unoccupied ones outside the breeding season) must not be removed
without specific written permission from the Engineer and WSDOT Project Biologist.
The Contractor shall notify the Engineer if a raptor nest is discovered or suspected.
Removal of active or inactive raptor nests requires additional coordination with State and
Federal agencies and may take up to 30 days.

e Notification Procedures
o Describe notification, communication, and documentation procedures to follow in the
event an active nest is discovered.
o Provide name and contact information for all persons involved in the notification
procedures.
o The WSDOT Lead Biologist and ESO Fish and Wildlife Program must be notified of the
active nest removal prior to its removal by an authorized biologist.

e Monitoring and Reporting Protocols

o During the nesting season, the Contractor shall conduct inspections a minimum of every
other day during active construction to identify nest starts or active nests. Inspections will
be completed either in early morning or evening hours.

o Ifan active nest is found, the Contractor must immediately stop all associated Work
within 25 feet, or greater as determined by the qualified biologist, and implement
notification procedures. Active nest removal shall not proceed prior to approval from the
Engineer.

o A weekly written report summarizing monitoring locations, findings, and number of nest
start removals from the past week’s inspections shall be submitted to the Engineer.

o Outside the nesting season, the Contractor may cease inspections and at the discretion of
the Engineer, remove unoccupied nests. In the rare instance that an active nest is



discovered during this time period, the MBTA requirements apply and the Contractor
must adhere with the Bird Protection Plan and applicable Contract provision.

e Training
The Bird Protection Plan will identify who will provide training depending upon the project
delivery method. Training topics will include, but are not limited to, an overview of the MBTA
protections, Eagle Act, how to identify nesting activity, what to do if an active nest is discovered,
and notification protocols. A training log of project staff that have received training must be
maintained and kept onsite.

Step 3: IMPLEMENT BIRD PROTECTION PLAN

Prior to the start of project activities, project staff shall complete Environmental Protection Training that
will include an overview of the MBTA, how to identify nesting activity, and notification protocols.

Depending upon the project delivery method, the Bird Protection Plan will be implemented by trained
WSDOT staff (design-bid-build) or the Contractor (design-build) with support and oversight by the
qualified biologist. Implementation may include, but is not limited to, inspecting and maintaining
exclusion devices, removing nest starts, and reporting monitoring locations, findings, and number of nest
start removals to the Engineer.



MBTA Awareness Training

Under the 1918 Migratory Bird Treaty Act, it is unlawful to pursue, hunt, take, capture, kill, possess, sell,
purchase, barter, import, export, or transport any migratory bird, or any part, nest or egg, or an such bird,
unless authorized under a permit issued by the Secretary of the Interior. Take is defined as an attempt or
act of pursuit, hunt, shoot, wound, kill, trap, capture, or collect a bird or animal. Penalties associated with
MBTA violations may include six months in prison and $15,000 fine, up to a felony violation with a
maximum penalty of two years imprisonment and $250,000 fine ($500,000 for an organization).

An active nest is any nest that has eggs or chicks present. Juvenile birds that are present in the immediate
vicinity of a nest are considered part of an active nest. Nests have a wide variety of forms, not just the
commonly known mud/twig cup. Nests may be on open graveled areas, in mud cavities, or on exposed
platforms (see photos below). The best indicators of an active nest are:

o frequent bird presence at a specific location,

e bird aggression (diving, loud calls), and

e presence of whitewash (bird excrement).

In areas of graveled roads or parking areas, adult birds may be seen moving around on the ground,
appearing as “injured”. This is a behavior that draws predators away from eggs or chicks when the nest is
threatened. If this behavior is observed, check the immediately vicinity for camouflaged eggs in the
gravel. If a nest is suspected but cannot be confirmed due to visibility or access, contact the WSDOT
Biologist for support.

If you observe or suspect an active nest is present in the area of construction or staging, discontinue
activity within 25 feet of the nest and contact the Project Engineer immediately. The PE will direct the
Qualified Biologist to assess the nest and determine next steps to avoid or remove the nest.








